
 

 

LEGAL NOTICE No. …..OF ……..2022 

THE INCOME TAX ACT 

 (Cap. 470)   

THE INCOME TAX (FINANCIAL DERIVATIVES) REGULATIONS, 2022 

THE INCOME TAX ACT 

(Cap. 470) 

IN EXERCISE of the powers conferred by Section 9(4) of the Income Tax Act, the 
Cabinet Secretary for the National Treasury and Planning makes the following 

Regulations— 

THE INCOME TAX (FINANCIAL DERIVATIVES) REGULATIONS 2022 

1.  Citation and 
commencement 

These Regulations may be cited as the Income Tax 
(Financial Derivatives) Regulations, 2022 and shall come 
into force on 1st January 2023 

2.  Interpretation In these Regulations, unless the context otherwise 

requires— 

 

 

 

 
“Act” means the Income Tax Act Cap 470 Laws of Kenya; 

“call option” means an option that gives the holder the 
right to buy the underlying assets at a stipulated price on 
or before a specific future date;  

“currency swap”,  is a contract between two parties to 
exchange two currencies at a later date, but at a 
predetermined exchange rate  

“financial derivative” has the meaning assigned to it in 

Section 2 of the Act; 

“forward contract” is   a customised, over-the-counter 

traded financial derivative contract that provides for the 

purchase or sale of an underlying asset whose delivery or 

settlement  is  to  be  made  at  a  future  date  at a  price  

agreed  upon when the contract is entered into; 

“futures contract” means a standardised agreement  

traded in  a recognised exchange market  for  the  

acquisition  or  disposal  of  an underlying asset whose 

delivery is  to  be  made  at  a  future  date  and  at  a  price  

agreed  upon when the contract is entered into and shall 

include a reference to a date and a price determined in 

accordance with the terms of the contract;  



 

 

“interest rate swap” is an agreement between two parties 

to exchange one stream of interest payments for another, 

over a set period of time;  

“option contract” means a financial derivative which 

offers the holder the right, but not the obligation, to buy 

or sell the underlying asset or security at a specific price 

on or before the option's expiration date; 

“put option” means an option that gives the holder the 

right to sell an underlying assets within a specific period 

of time at a stipulated price;  

“option premium” is the price the option holder pays to 

buy options or sell options at a fixed rate when the term 

of the contract expires;  

“swap” is a contract to purchase or sell an underlying 

asset at a stipulated price at a certain time and may 

involve several settlements before maturity.  

“underlying asset” include bonds, commodities, 

currencies, interest rates, security, stock index, price 

indices, credit ratings or similar assets. 

3.  Imposition of 
tax 

i) Gains, including option premium on a financial 

derivative transaction accruing to a non-resident 

person, other than a non-resident person having a 

permanent establishment in Kenya  shall be 

chargeable to a final  tax at the rate specified in the Act; 

ii) For purposes of Regulation 3(i), financial derivatives, 

contracts unless specifically exempt under the Act 

include; 

a) Futures contracts  

b) Forward contracts  

c) Swap contracts  

d) options including put options, and call options 

 

Provided that these Regulations shall not apply to 
gains accruing to a non-resident person from 
financial derivatives traded at the Nairobi Securities 
Exchange.  
 

4.  Realisation of 
gain or loss 

 

a)  Subject to the provisions of these Regulations, 

a gain or a loss from a financial derivative shall 

be deemed realized when the underlying asset 

changes hands, or on settlement of the 



 

 

contract, or on the payment of option 

premium, or on the expiry of the financial 

derivative contract. 

 

b) Realised losses by a resident person from financial 

derivatives shall be allowed as a deduction against 

gains accruing from similar activities  

5.  Tax avoidance  

a) No deduction shall be allowed in respect of 

realized losses against the income of a resident 

person where no tax has been paid contrary to the 

provisions of these Regulations. 

b) A person shall not claim a deduction in respect of 

a loss arising from a financial derivative 

transaction if it enters into a substantially 

identical transaction within thirty days before or 

after the loss was realized. 

6.  Records and 
characterisation 
of income from 
financial 
derivatives 

a) A person involved in financial derivatives transactions 

shall keep records of all contracts and financial 

activities resulting from such contracts. 

b) All incomes arising from financial derivative activities 

shall clearly be characterised as “other income” 

(financial derivative gains/losses) in the tax returns 

for the period and shall be treated as a separate source 

in accordance with Section 15(7) of the Act. 

7.  Payment of 

Taxes 

The tax under these regulations shall be due and payable 
by the 20th of the month, after which the loss from the 
transaction with the non-resident person is realised. 

Made on the xxxx, 2022.  

    NJUGUNA NDUNGU, 

Cabinet Secretary for National Treasury and Planning 


