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Kenya  Revenue  Authority    is  the  Government  Agency  established  through  the  Kenya 
Revenue  Authority  Act,  Chapter  469  of  the  Laws  of  Kenya  with  the  role  of  collecting 
revenue and enforcing tax laws. We are pleased to publish this second edition of the Kenya 
Revenue Authority (KRA) Cases Digest. 

 
A number of decisions on various issues have been delivered by courts and Tribunals since 
the  establishment  of  the  Kenya  Revenue  Authority  in  the  year  1995.  These decisions  
by the Courts have  been  uploaded  by the  National  Council  for  Law  Reporting  in the 
Council website  and kept in the reference library for referral by Advocates and their clients.   

 
This case digest is relevant   to legal practitioners, scholars, the Authority’s staff   and all 
persons interested in the Authority's operations. We trust that this digest will guide staff on 
judicial  jurisprudence  in  tax  disputes  determined  by  the  Courts  and  Tribunals  setting 
precedence for similar cases that may arise in the future.  
 
The publication features decisions made on cases relating to the burden of proof and 
elaborates on who bears responsibility. The  courts  cases  cited  in  this  and  subsequent  
digests  will  serve  as  quick  guides  and reference to court and tribunal decisions that apply 
to a tax administration. 

 
I wish to thank the editorial and design teams for the concerted efforts made towards the 
publication of this second issue of the digest of Kenya Revenue Authority cases. 
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Executive Summary 
 

 
This volume constitutes cases focusing on the burden of proof in tax disputes. It highlights precedent-setting cases 
over the years culminating to the decisions made by the Court of Appeal on the subject. The Courts in their 
interpretation have highlighted some of the principles of law relating to burden of proof as set out in the tax laws. 

 
The Court of Appeal for East Africa in Appeal No.7 of 1776: Commissioner of Tax Versus Lerematesho Limited 
overturned the decision of the High Court. The High Court had held that the burden of proof was on the 
commissioner to prove that the taxpayer purchased the shares with the aim of making profits and not an 
investment. The High Court decision meant that the burden of proof shifted from the taxpayer to the commissioner. 
The Court of Appeal overturned the earlier position and stated that the burden is on the taxpayer assessed and 
not the commissioner. 

 
In the second case, the burden of proof is on the taxpayer to show that an expense was incurred for a particular 
purpose. This was determined by the Court in Income  Tax  Appeal  No.  4  of  2016:  Tile  and  Carpet  Centre  
Ltd  Vs  Commissioner  of Domestic  Taxes.  In  this  case  it  was  held  that  interest  expense  is  an  allowable  
deduction  if  it  proved  by  a taxpayer that it was wholly and exclusively incurred in the production of income. 

 
In the third case, the High Court in Income Tax Appeal No. E001 of 2019: Ushindi Limited Vs commissioner of 
Investigations and Enforcement Kenya Revenue Authority held that the burden of Proof is on the taxpayer to show 
that an assessment contains manifest errors. The Court further held that Section 15 of Income Tax Act could not 
be complied with in the absence of documents availed by the Appellant for a comprehensive tax assessment. The 
burden of proof  was  on the Appellant  to raise the specific items and/or  aspects of the tax assessment that were 
manifest errors, wrongfully imposed or not liable to be paid as tax. 

 
In the Fourth case, the  High  Court  in  Income  Tax  Appeal  No  6  of  2010:  Kenya  Electricity  Generating  
Company  Limietd  Vs Commissioner of Domestic Taxes gave emphasis to the onus that he who alleges must 
proof, thus it places the burden of proof on the taxpayer to proof that the commissioner double taxed them. In the 
case, the court held that KENGEN appeared to be calling upon the court to make assumptions, without any factual 
material. The absence of factual material means that KENGEN, who had suggested the possibility that there could 
be double taxation, had failed to discharge the onus imposed on any party who puts forward an assertion. 

 
It has been determined that the burden of proof lies with the taxpayer to prove that the declaration of deemed 
dividends by the taxpayer would be of detriment to his business, that the business would not be able to pay out 
the dividends and that it is not a means to evade tax liability. Demurrage is an income subject to income tax and 
its the responsibility of the agent to withhold the tax payable. This was held in the Fifth cases cited here by High 
Court of Kenya at Nairobi in Income Tax Appeal No. 13 of 2017: Oceanfreight (E.A) Limited versus Commissioner 
of Domestic Taxes. 

 
A taxpayer cannot challenge the mandate of the bodies mandated by law in the discharge of their duties unless it 
can be proven and seen that in the discharge of the said duties the decision-making body acted in a manner that 
was infringing upon the individual rights protected by the constitution. This was restated by the High Court in the 
sixth case cited herein  of Jimmy Mutuku Kiamba & 4 others Versus Kenya Revenue Authority & 4 others, High 
Court Petition No 7 of 2017. 

 
The Tax Appeals Tribunal also has emphasized that the burden of proof under Section 56 of the Tax Procedures 
Act only shifts to the Respondent once the Appellant has provided the relevant facts and circumstances. This was 
decided in seventh case decided by the Tax Tribunal in Tax Appeal No. 121 of 2017: Maluki Kitili Mwendwa Vs 
Kenya Revenue Authority. 
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A.Theburden of proof 
 
 

1. Court Of Appeal for East Africa: No. 7 of 1976 Commissioner of Income Tax 
Versus Lerematesho Ltd (Being an Appeal From The High Court In Nairobi)) 

 

 
 

CORAM: S.W.W.Wambuzi (President), A.Mustafa JJA, J.S. Musoke JJA 
 

DATE OF JUDGMENT: 31st  May 1976 

 
KEYWORDS:  The  burden  of  proof  of  excessive  taxes,  capital  gains  

and profits 

 

Implications 
The  high  court  had  pronounced  that  the  burden  of  proof  was  on  the 

 

commissioner to prove that the taxpayer purchased the shares with the aim of 

making profits and not an investment this in turn would mean that the burden 

of  proof would  shift  from  the  tax  payer  to  the  commissioner .The court  

of appeal overturned the earlier position and stated that the law is clear that the 

burden  is  placed  on  the  taxpayer  who   is  being  assessed   and   not  the 

commissioner 
 

 

 
 
 
 
 
 

 
The    onus    is    on    the 

taxpayer to establish that a 

particular  transaction  is  of 

a    capital    and    not    a 

revenue nature if he seeks 

thereby to avoid liability for 

tax 

Background 
The  taxpayer  is  a  limited  liability  company  incorporated  in  1957  for  the 
 

purpose of purchasing and carrying on the business previously carried on by 

Colvile and  Lady Delamere.  It is the  commissioner’s  case  that in  1971 the 

taxpayer in course of business purchased and resold shares and stocks from 

various companies and made a profit of £6,341 was assessed for income tax for 

that amount. 

 

The taxpayer admitted the purchases and sales of the shares and stocks but 

claimed   that   its   main   business   was   farming   and   the   purchases   were 

investments  of  moneys  not  immediately  required  for  the  farming  business, 

that the sales were a realization of those investments and that therefore any 

profits arising therefrom were not taxable. 

 
The Nairobi local committee to which the commissioner first appealed found 

in favour of the taxpayer and the High Court confirmed the decision of the 

local  committee.  It  is  against  this  decision  that  the  commissioner  now 

appeals  to  this  Court  listing  no  less  than  nine  grounds  of  appeal  in  his 

memorandum of appeal.
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The fact of assessment itself 

places   on   a   taxpayer   the 

burden   of   proving   that   it 

was  excessive.  Indeed,  if  on 

the   evidence   the   taxpayer 

can    only    show    that    the 

conflicting        views        are 

equally  balanced,  then  the 

taxpayer  would  have  failed 

to discharge that onus 

Issues for determination 
 

a)   Whether or not at the material time the purchases and sales of the shares and 

stocks amounted to carrying on a business or trade of dealing in shares. 

b)   If so, would the taxpayer company be liable to pay income tax on the profits 

resulting from the sales? 

Decision of the Court 
 

Wambuzi JJA held that ,I am not persuaded by this argument as, on the face of it, it 

suggests that the commissioner should prove the negative that the assessment is not 

excessive as there was a change in intention. As this Court put it in the Commissioner of 

Income Tax v NE Bapoo, 2 EATC 397: 

 

The onus is on the taxpayer to establish that a particular transaction is of a capital and not 

a revenue nature if he seeks thereby to avoid liability for tax. 

 

I  accept,  however,  that  where  the  original  intention  is  established  there  must  be 

evidence to show that there was a change; but I do not think that this in any way throws any 

burden of proof on the commissioner. Accordingly, it was a misdirection on the law. 

 

Mustafa J.A. was of the view that the Court will have to make a finding on the evidence 

before it as to whether the sale of shares was, or was not, in the nature of trade. I will accept 

that originally the taxpayer company bought shares as an investment. Once the 

commissioner assessed the taxpayer company to tax on its sale of shares, then the onus 

of  proving  that  the  assessment  was  excessive  was  on the  taxpayer  company:  section 

103(c) of the Act. I cannot agree with the first appellate judge that the commissioner’s failure  

to  assess  tax  on  such  sales  prior  to  1971  would  give  rise  to  a  presumption  in 

favour of the taxpayer company, so much so, that the onus of establishing a change of 

intention  would  shift  to  the  commissioner.  The  fact  of  assessment  itself  places  on  a 

taxpayer  the  burden  of  proving  that  it  was  excessive.  Indeed,  if  on  the  evidence  the 

taxpayer can only show that the conflicting views are equally balanced, then the taxpayer 

would have failed to discharge that onus. 

 

The taxpayer did not discharge the burden thus the appeal must succeed. 
The Appeal is upheld. 
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2. Income Tax Appeal No. 4 Of 2016: Tile And Carpet Centre Limited Vs Commissioner Of Domestic 
Taxes. 

 

 
Judge: D.S. Majanja 

Date of Judgement: 31st  March 2020 

Key Words and Issues: Burden of proof, interest expense, retained earnings 
 

 

Implications of the judgment 
 

Interest expense is an allowable deduction if it was wholly and exclusively incurred in 

the production of income. The burden of proof is on the taxpayer to show that an 

expense was incurred for a particular purpose. 

 

Background 
 

The  Appellant  is  a  company  carrying  on  the  business  of  selling,  amongst  others: 
 

furnishings, furniture, sanitary wear, ceramic products. 

 
The  Respondent  carried  out  a  tax  compliance  check  on  the  Appellant  for  the  period 

 

January 2010 to November 2011. It discovered that in July 2010 and October 2010, the
 
 

 
Interest    expense    is    an 

allowable deduction if it was 

wholly      and      exclusively 

incurred in the production of 

income.    The    burden    of 

proof  is  on  the  taxpayer  to 

show  that  an  expense  was 

incurred    for    a    particular 

purpose 

 

Appellant deposited with their advocates Kshs. 15,937,000/= and Kshs. 149,351,250/= 
 

towards the purchase of land. 

 
The purchase  was being done  on behalf  of an  associated company;  Tile  and  Carpet 

Development Limited. However, the deal aborted and the money was credited back to the    

Appellant’s    account    in    two    instalments;    Kshs.    65,288,250/=    and    Kshs. 

100,000,000/= in February and March 2011 respectively. 

 
The Respondent argued that the Appellant had sourced the funds from a credit facility and 

its total borrowings and overdraft for the years 2011 and 2012 was an aggregate sum of 

Kshs. 770,580,969/= with an accrued interest expense of Kshs. 84,833,487.00. 

 

The Respondent therefore restricted and disallowed the interest expense relating to the 

borrowing to the extent of the amount deposited with the Appellant’s advocates and it 

raised the additional tax assessment to Kshs. 2,942,539/=. 

 

The  Appellant  was  aggrieved  by  the  additional  assessment  and  filed  an  objection 

whereby; the Respondent considered the objection and requested additional evidence on 

whether the Appellant had sufficient reserves to fund the alleged purchase. As the 

Appellant  failed  to  furnish  the  evidence,  the  Respondent  confirmed  the  additional 

assessment thus precipitating the appeal to the Tax Appeals Tribunal. 

 

.Issue 
 

 
Whether  the  Respondent  erred  in  disallowing  interest  expense  in  accordance  with 
 

Section 16(1)(a) of the Income Tax Act on the amount deposited by the Appellant with
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its advocates 

 

  Decision of the Court 
 
 

The Appellant did not discharge its burden to show that the tax decision was wrong. 

 
The money came from the Appellant’s overdraft account and not its retained earnings or 

reserves and this same money was refunded into the same overdraft account by its 

advocates.  The  money  from  the  overdraft  account  was  deposited  for  the  benefit  

of another company and not for the purchase of property for the Appellant, therefore, it 

was not available to the Appellant for its working capital during that period. 

 

The  Respondent  was  entitled  to  disallow  the  interest  expense  since  there  was 

sufficient evidence to show that the purpose of borrowing was not wholly or exclusively 

incurred by the Appellant for the production of income. 

 

The Conclusions of the Respondent and the Tribunal were supported by the evidence 

and could not be perverse. Therefore, the appeal was dismissed. 
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3.  Income  Tax  Appeal  No.  E001  of  2019  Ushindi  Limited   Vs  Commissioner  of 
 

Investigation and Enforcement Kenya Revenue Authority 
 

 
Corum: Judge: M.W. Muigai 

 

 
Date of Judgement: 28th February 2020 

 

 
Key Words and Issues: Burden of Proof, Gold Dealers, Record Keeping, Extension 

to file appeal out of time. 

 

Implications of the judgment 
Burden of  Proof  is on the taxpayer to show that  an assessment contains manifest 

errors. The letter of 6th January 2012 from the Commissioner of Geology and Mines 

directed to licenced gold dealers took effect after 6th January 2012, and only exempts 

the dealers from producing Purchase Invoices and Ledgers that contain identities of the 

Artisanal miners  but  not  any other  record  that  the  dealer  is  mandated  to  keep 

under Section 54A of the Income Tax Act. 

 

Background 
 

The Respondent analysed the documents and established that the Appellant made 

exports  of  gold  worth  Ksh.2,595,838,877/=  and  Ksh.2,940,001,820/=  in  the  years 

2010 and 2011 respectively. It was also established that the Appellant claimed cost of  

sales  amounting  to  Ksh.2,588,274,982/=  and  Ksh.2,927,880,360/=  in  the  years 

2010 and 2011 respectively therefore declaring gross profits margins of 0.3% in 2010 

and 0.4% in 2011. 

 

The Respondent also established that all the transactions of the Appellant were done 

in  cash.  During  the  export  of  the  gold,  the  Appellant  exchanged  huge  amounts  

of cash in dollars with the importer at the Jomo Kenyatta International Airport. All the 

Purchase Invoices claimed in the accounts are also allegedly done in cash. 

 

The Respondent therefore requested the Appellant to provide supporting documents 

for the costs of sales for further analysis. 

 

The Appellant objected to the assessments stating that they were not in a position to 

provide the requested  supporting  documents  for  the cost  of  sales  since  they were 

buying Gold from artisan miners who normally declined to give their personal details 

and/or tax invoices. 

 
 
 
 
 
 
 
 

Burden of Proof is on the 

taxpayer to show that an 

assessment contains 

manifest errors.
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The  Appellant  further  argued  that  they  maintained  records  in  accordance  with Trading in 

Unwrought Precious Metals Act Cap 309 which only indicated the date of the transaction, 

nature and weight of the precious metal and the price (if any) without indicating the names or 

identities of the sellers. 

 

The  Appellant  also  attached  a  letter  dated  6th  January  2012  allegedly  from  the Ministry 

of Environment and Mineral Resources, signed by Acting Commissioner of Mines,  waiving  the  

requirement  for  all  licensed  Gold  dealers  from  demanding  the identities of the 

suppliers/sellers of Gold. 

Issues for Determination 
a)   Is there a competent appeal on record? 

 

b)   Did the Tax Appeals Tribunal err that the Appellant failed to comply with Section 54A of 
Income Tax Act in light of letter by Commissioner of Mining of 6th January 2012? 

 

c)   Did the Tax Appeals Tribunal err in upholding the assessment by the Respondent 

without  taking  into  account     costs  of  purchasing  the  gold  and  considering 

manifest errors? 

d)   Did the Tax Appeals Tribunal err in relying on extraneous matters? 
 

 

Determination 
 

The Appellant’s filed its record of Appeal after the statutory period due to a delay in the 

release of proceedings and pleadings by the Tax Appeal Tribunal. Furthermore, the  

Tribunal  was  not  constituted  for  a  while  and  hence  proceedings  could  not  be 

certified  to  facilitate  the  appeal  on  time.  The  delay  was  not  occasioned  by  the 

Appellant and the court exercised its discretion and granted an extension of time as 

there was a competent appeal in accordance with Section 32 of Tax Appeal Tribunal 

Act. 

 

The  Tribunal  relied  on  the  oral  evidence  of  Mr.  Collins  Ngigi  Representative  from 

Department  of  Geology  and  Mines  and  the  evidence  was  not  controverted  by 

evidence  to  the  contrary;  that  provisions  of  Section  11  of  Trading  in  Unwrought 

Precious Metals Act were/are mandatory and compliance could not be waived by the 

letter of 6th January 2012.The Act did not empower the Commissioner of Geology and 

Mines to waive compliance of the law. 

 

The  Appellant’s  reliance  on  the  Commissioner  of  Geology  and  Mines  letter  of  

6th January 2012 would only absolve the Company from  producing Purchase Invoices 

and  Ledgers  that  contained  identities  of  the  Artisanal  miners  and  not  the  other 

documents  required  by  the  Respondent,  that  is,  the;  Sales  Invoices  &  Sales 

Registers,  Purchases  Invoices  and  Purchases  Ledgers  including  custom  entries  if
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any,  Cashbook,  Bank  statements  and  Pay  in  Slips,  Petty  Cash  Books,  Inventory 
 

Records, Export Documents. 
 

 

All these documents were  not exempted by the letter of Commissioner of Geology 

and Mines of 6th January 2012. The exemption if it at all related only to purchase of 

gold from the Artisanal Miners and not the sale of gold and/or payment thereof.  This
 

means that despite the alleged exemption, keeping of records was compulsory under 

Section 11 of Unwrought Precious Metal Act Cap 309. The only consideration by the 

author of letter of 6th January 2012 sought was continued purchase and keeping of 

records in spite of artisanal miners non-disclosure of identities. 

 

If the letter by the Commissioner of Geology and Mines was/is of 6th January 2012, it 

took effect on and after 6th January 2012 and  thereafter and not before that date. The 

said letter could not be relied on before that date. 

 

The Appellant is presumed to have complied with the law; to keep records, identities of 

sellers of gold  and  Purchasers of gold and amounts of gold  involved and funds thereof  

before  6th  January  2012,  before  the  exemption  of  identities  of  Purchasers was 

allowed. The letter did not waive the Appellant’s obligation to keep records and provide 

documents for tax assessment. The Appellant did not comply with Section 

54A of the Income Tax Act. 
 

 
Section  15  of  Income  Tax  Act  could  not  be  complied  with  in  the  absence  of 

documents  availed  by  the  Appellant  for  a  comprehensive  tax  assessment.  The 

burden of proof was on the Appellant to raise the specific items and/or aspects of the 

tax assessment that were manifest errors, wrongfully imposed or not liable to be paid 

as  tax.  The  issue  was  not  raised  during  the  proceedings  before  the  Tribunal  and 

could  not  be  heard  and  determined  except  raised  only  as  a  matter  of  law  in 

accordance with Section 56 of the Tax Procedures Act. 

 

Throughout  the  proceedings  before  the  Tribunal,  it  was  not  intimated  that  any 

documents,   exhibits   or   statements   were   presented   from   the   Kenya   National 

Assembly. No witness testified from Kenya National Assembly. The record of Appeal 

has  no  evidence  of  interference  by  and  from  the  Kenya  National  Assembly.  The 

Tribunal  directed  its  mind  to  the  evidence  and  law  before  it  and  no  extraneous 

matters were depicted either in the proceedings, pleadings and/or judgment. 

 

The appeal was dismissed. 
 

 

 

 
 

 
Section   15   of   Income   Tax 

Act  could  not  be  complied 

with    in    the    absence    of 

documents   availed   by   the 

Appellant             for             a 

comprehensive                   tax 

assessment.  The  burden  of 

proof  was  on  the  Appellant 

to   raise   the   specific   items 

and/or   aspects   of   the   tax 

assessment        that        were 

manifest errors,  wrongfully 

imposed  or  not  liable  to  be 

paid as tax
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4. High Court of Kenya at Nairobi Income Tax Appeal No.6 Of 2010 Kenya Electricity Generating Company 
Limited  Versus  Commissioner of Domestic Taxes) _______________________________________ 

 
 
 

Judge: Fred Ochieng 
 

Date of judgment: 30th January 2015 

 
Key words and phrases; Burden of proof on alleged double taxation, public interest and 

legitimate expectation, fair administrative action 

  Implications 
 

This case gives emphasis that he who alleges must proof, thus it places the burden of 

proof on the taxpayer to proof that the commissioner double taxed them. 
 

 
 

Background 
 

 

The Appellant, Kenya Electricity Generating Company Limited (KENGEN), moved to the 

High Court to challenge the decision made by the Local Committee for Nairobi on 24th 

March  2010.the  Local  Committee  held  that  the  appellant  was  liable  to  pay  additional 

withholding tax amounting to Kshs.289,957,877/=. 

the appellant undertook the construction of the Olkaria II Geothermal Power Project in 

Naivasha.    The  project  was  funded  by  foreign  financiers,  including  the  International 

Development  Authority  (IDA).  The  respondent  conducted  a  Tax  Audit  covering  the 

income of KENGEN for the period between 2001 and 2006.The respondent came to a 

conclusion of that KENGEN was liable to pay to the Commissioner Kshs.289,957,877/= in 

respect to Withholding Tax. 

The  appellant  objected  to  the  demand  made  by  the  Commissioner,   stating  that 

payments which had been made to the contractors and the consultants in the Olkaria 

Project  were  exempt from  tax. However, the Commissioner  of Domestic Taxes  stated 

that Withholding Tax was payable and demanded for payment. 

The resultant dispute was placed before the Local Committee for Nairobi.   After giving due 

consideration to the matter, the Nairobi Local Committee, under the Chairmanship of Mr. 

John P.N. Simba, held that the Withholding Tax was payable by KENGEN
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. 
 

 

Issues for determinations 
 
 

The court made its determination based on the 7 grounds canvassed by the appellant; 
 
 
 

 
“He who alleges must 

proof, thus the burden 

of proof on the taxpayer 

to proof that the 

commissioner double 

taxed them” 

a)    Irrationality 
 

b)    Abuse of office and Discretion 

c)     Legitimate expectation 

d)    Breach of Article 47 of the Constitution 

e)    Public interest 

f)       Exemption from taxation Under paragraph1 of the first schedule 

g)    Double Taxation 

 
 

    Determination by the Court of Appeal 
 
 
The courts held that when it comes to the alleged irrationality of the respondent, “My take 

on that issue is that the appellant appears to be shooting itself in the foot. I say so 

because KENGEN seems to be suggesting that withholding tax was payable, but that 

KENGEN was not the right person to have deducted the said tax from the payments 

made to the contractors and the consultants. If  withholding tax  was payable, then it was 

the responsibility of KENGEN to pay it. Therefore, I find nothing irrational about the 

demand from the respondent, that tax, if payable, be paid by KENGEN.
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The courts found that there was no abuse of office and its discretion by the respondent, when 

KENGEN put forward a claim for investment reduction it should have expected the 

Commissioner to give due consideration to that application.   As a part of the exercise of 

giving  consideration  to  KENGEN’s  application,  the  Commissioner  for  Domestic  Taxes 

was obliged to undertake an audit, which would help it in determining whether or not the 

claim was justified.   Therefore, the Commissioner cannot be faulted for undertaking the 

audit, there is absolutely nothing to show any ulterior motive or bad faith on the part of the 

Commissioner. 

 
 

In  any  event,  KENGEN  appears  to  be  calling  upon  the  court  to  make  assumptions, 

without any factual material.  The absence of factual material means that KENGEN, who had 

suggested the possibility that there could be double taxation, had failed to discharge the 

onus imposed on any party who puts forward an assertion: KENGEN failed to provide proof 

of the alleged double taxation. 

 
 

 
 
 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 

T
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5.  High  Court  of  Kenya  at  Nairobi  commercial  &  Admiralty  Division  Income  Tax  Appeal  No.  13  of  2017 
Oceanfreight (E.A) Limited versus Commissioner of Domestic Taxes  (Being an Appeal from the Judgment of the Tax 

Appeals Tribunal at Nairobi  delivered on the 8th  day of December 2016 in the Tax Appeal Tribunal Tax Appeal No. 101 of 
2015) 

 
 
 

Judge: Francis Tuiyot 
 

 
Date of judgment: 7th February 2020 

 

 
Key words and phrases: Strict Interpretation of Tax statutes, Demurrage, Section 

 

35 of the income tax Act, Deemed Dividends, burden of proof 
 

Implications 
 

The burden  of proof  lies  with the taxpayer  to prove  that the declaration of deemed 
 

 
 
 

The burden of proof lies with 

the taxpayer to prove that 

the declaration of deemed 

dividends by the tax payer 

would be of detriment to his 

business, that the business 

would not be able to pay out 

the dividends and that its not 

a means to evade tax 

dividends by the tax payer would be of detriment to his business,  that the business 

would not be able to pay out the dividends and that it is not a means to evade tax liability. 

Demurrage is an income subject to income tax and its the responsibility of the agent to 

withhold the tax payable. 

 

Background 
 
This is a consolidated appeal and this case was the appeal lead file. The Appellants are  

all  shipping  Agents  registered  in  accordance  with  Section  8  of  The  Merchant 

Shipping Agent and are for purposes of tax, resident in Kenya.   Common as well is that  

all  Appellants  are  in  the  shipping  industry  and  act  as  agents  for  International 

Shipping line. 

Issues for determination 
 
a)   Whether  charges  collected  on  demur  rage  for  containers  are  chargeable  to 

income tax. 

b)   Whether  vat  is  chargeable  to  post  landing  charges  on  processing  documents 

prepared by the appellants. 

c) Whether  withholding  tax  is  chargeable  on  amounts  received  on  account  of 

carriage  of  transshipment  cargo  originating  from  partner  states  of  the  east 

African community. 

d)   Deemed dividends
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Determination by the Court 
 

The  interpretation  of  Tax  statutes  calls  for  a  strict  interpretation  of  the  language  used  by the 
 

legislature and in this regard the statement of Rowlatt J in Cape Brandy Syndicate –vs- I.R.C 1 
 

 
This Court comes to 

the conclusion that the 

Appellant had not 

discharged its onus of 

proving that 

distribution of 

dividends would 

imperil the business of 

the company. 

KB 64, 71 is often cited.  The Judge stated:- 

 
“In a taxing statute one has to look at merely at what is clearly said.  There is no room for any 

intendment.  There is no equity about a tax.  There is no presumption as to a tax.  Nothing is to be 

read in, nothing is to be implied.  One can only look fairly at the language used”. 

 

I have come to the conclusion that demurrage charges on containers was chargeable to income 

tax  even  under  the  statutory  regime  that  existed  at  the  material  time.  Any  amendments  

that come  later  may  have  served  to  reinforce  legislation  that  was  already  clear  and  without 

ambiguity. 

 

The purpose and object of withholding tax on a non-resident I think it is to ensure that taxes are 

paid on income accrued in or derived from Kenya by the non-resident as a first, and perhaps, final 

tax. If that Tax is not withheld then it will by all likelihood be lost. If the penalties on post- port  demur  

rage  are  an income  that  attract  a  charge  on tax,  then  the agent  who  collects  the income 

and then remits it to the non-resident has an obligation to ensure that the tax that ought to be 

withheld is indeed withheld before making the remittance to its non-resident principal. If there is no 

such obligation, then there would be a leak on tax. It is for the reason that I hold that in  the  

circumstances  obtaining  here  the  Appellants  are  the  persons  paying  for  purposes  of section 

35(1) of the Income Tax and I am unable to fault the Tribunal’s decision in that respect. 

 

When Section 24(1) of ITA is broken down, it emerges that dividends cannot be deemed if it will 

prejudice  or  negatively  affect  the  requirements  of  the  Tax  payer’s  business.  An  immediate 

question  arises  as  to  whom  between  the  Tax  payer  and  the  Tax  collector  bears  the  onus  

of proving whether the deeming of tax will be to the detriment of the Tax payers business. 

 

The company does not seek the advice of the Commissioner under Subsection (4), then the Tax 

payer should bear the burden of proving that the Commissioner’s action is detrimental to its 

business.  This is because non-distribution of dividends has the potential of abuse and a tax 

payer should be happy and willing to prove that, in not distributing dividends, it is not engaging 

in tax avoidance. 

 
Having  come  to  that  conclusion,  I  uphold  the  Tribunal’s  decision  that  on  this  occasion  the 

burden of prove lay with the Tax payer to demonstrate that did it not have the ability of paying 

dividend without hurting its business. This Court comes to the conclusion that the Appellant had 

not discharged its onus of proving that distribution of dividends would imperil the business of the 

company. 
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6. Jimmy Mutuku Kiamba, Tracy Mbinya Musau, Jimbise Limited, Muthaiga Green Acres Ltd Versus Ethics & Anti- 

Corruption Commission, Kenya Revenue Authority, Attorney General, Equity Bank Limited and Public Service 
Commission of Kenya 

 

 
Coram: 

 
Judge: Hedwig I. Ong’udi 

 

Date delivered: 20th  day of March 2018. 
 

Key words and phrases: Corruption, fair administrative actions Act, Ethics and Anti- 

Corruption  Commission  Act,  fundamental  rights,  The  Proceeds  of  Crime  and  Anti- 

Money Laundering Act, Burden of Proof 

 
 

. Implications 
A taxpayer cannot challenge 

on the mandate of the very 

bodies mandated by law in 

the discharge of their duties 

unless it can be proven and 

seen that in the discharge of 

the said duties the decision- 

making body acted in a 

manner that was infringing 

upon the individual rights 

protected by the constitution. 

 
A taxpayer cannot challenge on the mandate of the very bodies mandated by law in the 

discharge of their duties unless it can be proven and seen that in the discharge of the said  

duties  the  decision-making  body  acted  in  a  manner  that  was  infringing  upon  the 

individual rights protected by the constitution. 

 
 

 Background 
 

 
The basis of this petition is that the Ethics & Anti-corruption commission and the Kenya 

Revenue  Authority  have  investigative  powers  as  per  the  anti-corruption  laws  and  the 

Income  Tax  Act  but  their  conduct  is  reviewable  by  a  court  or  tribunal.  The  Kenya 

Revenue  Authority  has  investigative  powers  for  administration  of  income  tax  even 

though  the  Income  tax  is  a  self-assessment  Act  in  which  taxpayers  are  expected  to 

disclose their income based on honesty and integrity. 

 

According  to  the  petitioners,  KRA’s  co-operation  in  this  exercise  is  unconstitutional  

in light  of  Articles  232  as  read  with  Article  10  of  the  Constitution.  They  argue  that  

there should be some precursor to the audits and that the audits should not be random. The 

petitioners are of the view that the EACC and KRA assume that the taxpayer is guilty and  

his  fundamental  rights  should  be  disregarded.   That  their  rights  to  institute  court 

proceedings are provided for under Article 22 (1) of the Constitution.
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Background con’t 
 
 

The petitioner’s case is that on the 5th  day of November 2014 

the  EACC  launched  investigations  as  per  Section  7  of  the 

Anti-Corruption   and   Economic   Crimes   Act   2003   on   the 

petitioners  after  receiving  information  that  the  petitioners 

were  receiving  money  in  their  bank  accounts  beyond  their 

known  source  of  income.  EACC  proceeded  to  invoke  their 

inquisitorial  powers  as  per  the  Income  Tax  Act  without 

complying with the overseeing provisions of the Constitution as 

well as the Fair Administrative Actions Act. 

 
 

Further  the  Petitioner  averred  that  EACC  drew  erroneous 

conclusions  from  information  that  they  acquired  from  third 

parties.  In  the  process,  the  Petitioner  alleged  that  EACC 

went against  the  petitioners’ right  to  privacy.  The Petitioner 

proceeded  and  sought  a  court  order  restraining  the  said 

petitioners from accessing funds. 

 
 

In   addition   to   that,   the   Petitioner   averred   that   on   5th 

November,  2014  Section  7  of  the  ACECA  2003  had  been 

repealed  by  Section  37  of  the  Ethics  and  Anti-Corruption 

Commission  Act,  No.22  of  2011  therefore  the  investigation 

by  the  EACC  and  consequent  findings  are  illegal,  null  and 

void.  Given  the  circumstances,  the  EACC  made  a  finding 

that  the  1st  petitioner  had  unexplained  assets  amounting  to 

Ksh.872, 094,147/=. 

 
 

The petitioners argue that EACC ought to have interviewed 

them on this and given them a chance to seek legal advice as 

to the implications of the interview as per Article 50 of the 

Constitution  which  provides  for  a  right  to  fair  hearing.  The 

EACC based their conclusion from information acquired from 

third parties and approached the court for orders to assist in 

satisfying their burden of proof.
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Issue for determination 
 
 

Whether  the  petitioners  have  demonstrated  how  the  respondents  have  violated  the 

various rights 

Who has the burden of proof in this case? 
 

 

.Determination by the Court 
 

The  right  of  the  petitioner  to  a  fair  hearing  had  been  violated  since  no  hearing  had  been 

conducted.  However,  Petitioners  have  caused  the  cases  filed  against  them  to  be  held  in 

abeyance causing delays in concluding the matter. It is the court’s reasoning that it  has a duty to 

hear all parties in a case and make a fair decision since the matter could not be heard pending the 

petitioners have no claim yet. 

On the constitutionality of    Sections 55 and 56 of the ACECA, which are provision for a person 

suspected of having corruptly acquired assets to give an explanation. It cannot therefore be said that 

they are condemned unheard in violation of Article 50 of the Constitution. Once the matter is 

filed in court, the person is again given an opportunity to present his/her case.  The EACC was
 

 
 

The Kenya Revenue 

Authority    is    duty 

bound   by   law   to 

investigate            all 

claims                  and 

information 

received   from   any 

source  to  the  effect 

that  any  party  has 

evaded   the   lawful 

payment of taxes 

 

simply carrying out its lawful mandate by involving the KRA in its investigations, on the part that 

touched on KRA’s mandate. The court noted that the petitioners had not mentioned any single 

provision  of  Sections  55  and  56  of  the  ACECA  or  Section  5  of  the  KRA  Act  that  have  been 

violated by the respondents in their investigations. All allegations by them are generalities which 

cannot suffice in such a petition. 

The courts finding was that the EACC and KRA have discharged their mandate and the only way 

for the matter to be determined fairly is to allow the matters already filed to be heard fully with all 

parties being given a chance to articulate their case and the decision rendered. The issue of 

compensation could only have been considered if the petitioners had proved violation of any of 

their constitutional rights. 

 

The  Kenya  Revenue  Authority  is  duty  bound  by  law  to  investigate  all  claims  and  information 

received from any source to the effect that any party has evaded the lawful payment of taxes. 

Investigations were carried out to establish whether the applicant had used the correct tariff in 

clearing  aluminum  conductors/cables  belonging  to  the  Interested  Party.  The  outcome  of  the 

investigations revealed that the applicant  had  used a  wrong  tariff  classification to clear goods 

belonging to the Interested  Party. The applicant  agreed and acknowledged  a  wrong tariff  was 

used resulting in underpayment of taxes. 
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7. Tax Appeals Tribunal, Tax Appeal No. 121 Of 2017: Maluki Kitili Mwendwa Vs Kenya Revenue Authority 
 

 
 

Coram: 
 

 
 
 

Implications 
 

 

The burden of proof under Section 56 of the Tax Procedures Act only shifts to the Respondent once 

the Appellant has provided the relevant facts and circumstances. 

Background 
 

 
The Respondent profiled the Appellant who had not been filing his tax returns. The Appellant was 

requested to file his returns by 28th June 2016 but he failed to do so. 

The Respondent then issued a default assessment for the years 2009 to 2014  for non-filing and 

amended the assessments of 2013 and 2015 which the Appellant had filed and subsequently made a 

demand for Kshs. 195,891,197 inclusive of penalty and interest. The assessments were based on the  

appellant’s  bank  statements  from  his  accounts  at  Barclays  Bank  and  Commercial  Bank  of 

Africa. 

The  Appellant  objected  to  the  assessment  and  the  Respondent  confirmed  the  same  vide  its 

objection decision dated 17th July 2017, hence the appeal. 

The Appellant in its appeal stated that the default assessments for the years 2009-2011 had been 

made beyond the statutory limit of five  years. He also claimed that he was a director in a family owned  

company  known  as  Chania  Enterprises  Limited  which  sold  its  land  in  2009  to  various purchasers 

who paid in instalments and deposited the money into the Appellant’s bank accounts. These proceeds 

were reflected in the company’s book of accounts as owing from the director and the appellant 

thereafter transferred the funds to the company. 

Although the company made a capital gain the capital gains tax had not come into effect by then since 

the transaction occurred before 1st  January 2015. 

The Appellant claimed that he operated both a foreign currency and a local currency account and 

would  transfer  funds  between  the  accounts  hence  the  deposits  were  not  income  but  internal 

interbank transfers. 

The Appellant also stated that the tax payable on his emoluments during his tenure as the chair of 

NEMA was deducted and remitted by NEMA and that NEMA had provided a copy of the income tax 

deduction certificate for the years under consideration. 

The Respondent argued that it issued the default assessments in accordance with Section 29(1) of the 

Tax Procedures Act and made adjustments to taking into consideration the income from NEMA and 

interbank transfers.
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The Respondent’s position with regards to the bank deposits allegedly from the proceeds of sale of 

land was that the Appellant had failed to discharge his burden of proof as required under Section 56 

of  the  Tax  Procedures  Act  in  showing  that  the  bankings  were  not  related  to  any  gainful 

employment. 

Furthermore,  the  issue  of  the sale  of  land  by Chania  Enterprises  Limited  was  introduced  by the 

appellant  for the first time  during the appeal and  was  never raised during the audit  or  objection. 

Further, the sale agreements adduced as evidence by the appellant clearly indicated that the seller 

was  Chania  Enterprises  Limited,  the  purchase  price  was  to  be  paid  to  the  company  or  to  

their advocates and that the Appellant had failed to provide any document authorizing him to receive 

the funds on behalf of the company. 

Issues 
 

 
a)   Whether section 29(5) of the TPA was properly applied; 

 
b)   Whether the  Commissioner erred in estimating the assessments using the Appellant’s bank 

 

deposits; 

 
c)   Whether capital gains tax was due from the appellant from the sale of land. 

 

Decision of the Tax Tribunal 
 

 
The failure of the Appellant to file returns despite being requested by the Commissioner to do so, 

amounts  to  wilful  neglect  under  Section  29(5)  of  the  Tax  Procedures  Act  and  this  entitles  the 

Commissioner to assess taxes beyond five years together with the applicable penalties. 

Although the burden of proof under Section 56 of the Tax Procedures Act, lies with the Appellant to 

prove that the bank deposits were not undeclared income, the burden shifted to the Commissioner 

once the Appellant put forth the relevant facts and circumstances. 

Furthermore, the Commissioner had the ability and necessary tools to investigate the claim but 

instead of conducting investigations it requested for a board resolution authorizing the collection of the  

proceeds  which  could  not  be  in  existence  given  that  it  was  a  family  business.  Instead,  the 

demand should have been addressed to the Company. 

Capital gains was applicable on the sale of land after January 2015, however, the subdivision of the 

land into plots and the sale thereof gave rise to ordinary revenue and not capital gains. Hence the 

proceeds were taxable as ordinary income. 

The  Appeal  was  partially  allowed  whereby  the  objection  decision  was  quashed  and  fines  were 

imposed upon the Appellant for failure to file returns for the years 2009-2014. 
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8. High Court of Kenya, Income Tax Appeal No. 2 Of 2016 - Kenindia Assurance Company Limited Vs 
Commissioner Of Domestic Taxes 

 

Coram 
 

Judge: D.S. Majanja 
 

Date of Judgement: 30th  March 2020 
 

Key Words and Issues: Life Fund, Statutory Reserve, Insurance Company 
 

Implications 
 
 
 
 
 
 

 
In       proceedings 

under Part VIII of 

the                     Tax 

Procedures      Act, 

No.   29   of   2015, 

the   burden   is   in 

the    taxpayer    to 

proof     that     the 

decision     of     the 

Commissioner    is 

incorrect          and 

appeals     to     the 

High     Court     or 

Court   of   Appeal 

are     to     be     on 

questions   of   law 

only 

A Life  fund  which  is  a  mandatory requirement  for  an  insurance  company to  carry on  long  term 

insurance  business  and  to  protect  policy  holders  as  provided  for  under  Section  45(1)  of  the 

Insurance  Act.  The  Life  Fund  is  distinct  and  separate  from  a  statutory reserve  which  is  for  

the benefit  of  shareholders.  Only  the  amounts  transferred  from  the  life  fund  and  not  the  

statutory reserve are subject to taxation in accordance with Section 19(5)(b) of the Income Tax Act 

(ITA), Cap 470 Laws of Kenya. 

 

In proceedings under Part  VIII of the Tax Procedures Act, No. 29 of 2015, the  burden is in the 

taxpayer to proof that the decision of the Commissioner is incorrect and appeals to the High Court or 

Court of Appeal are to be on questions of law only. 

 

Background 
 

The Appellant is a company carrying on insurance business in accordance with the Insurance Act 

(Cap 487). In 2004, it created a statutory reserve as is mandated by Section 45 of the Insurance Act  

which  was  effected  by  the  transfer  of  Kshs.  159,875,000/=  from  the  Appellant’s  retained 

earnings for both its life and general business to the statutory reserve for the life business created in 

the year 2004. 

 

Furthermore, the Appellant transferred an actuarial surplus from its life fund amounting to  Kshs. 
 

25,000,000/= in  2010  which  was  duly taxed in  accordance  with  section  19(5)  of  the ITA.  In the 

same  year, the Appellant  capitalized  an amount of  Kshs. 111,  338,000/= which  was  part  of the 

retained earnings amounting to Kshs. 159,875,000/= that was transferred to the statutory reserve 

created in 2004. 

 

The Respondent carried out an in-depth audit into the Appellant’s 2010 year of income and issued an 

initial assessment of Kshs. 32,377,800/= which the Appellant objected to in accordance  with Section 

84(1),(2) of the ITA. The Appellant stated that the Respondent erred in its interpretation of section 

19(5) of the ITA on the basis that under the provision, a transfer would be taxable if it was appropriated 

from the life fund for the benefit of shareholders. 

 

The Appellant also states that there were two reserves when the transfer took place, that is, the life 

fund and the statutory reserve and that the amount that was capitalized was appropriated from the  

statutory  reserve  and  not  the  life  fund.  Furthermore,  the  Appellant  alleged  that  the  2010 

actuarial  surplus  of  Kshs.  25,000,000/=  transferred  from  the  life  fund  was  appropriately  taxed 

under Section 19(5) of the ITA and that the Respondent’s assessment subjected the same income to 

double taxation.
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The Respondent confirmed its objection decision which led to the appeal before the Tax Appeals 

Tribunal by the Appellant, where the Tribunal in its judgement held in favour of the Respondent and 

stated that: “Kshs. 111,338,000 capitalized in the year 2010 from the statutory reserve by the 

Appellant  was  taxable  transfer  for  the  benefit  of  the  shareholders  and  the  assessment  of  tax 

respect thereof by the Respondent was appropriate.” 

 

Issues 
1.   Who bears the burden of proof in tax appeals under Part VIII of the Tax Procedures Act, No 29 

of 2015? 

2.   Whether the Commissioner was entitled to  impose tax on Kshs. 111,338,000.00 transferred from 

the Statutory Reserve and whether such amount was for purposes of section 19(5) of the Income 

Tax Act 

 

Decision of the Tax Tribunal 
 

The life fund is a mandatory requirement for an insurance company, like the appellant, to carry on 

long term insurance business and is specifically provided for under section 45(1) of the Insurance 

Act to support that business and to protect policy holders. 

 

A tax statute must be construed strictly and therefore, the use of the word “the life fund” in section 
 

19(5)(b)  of  the  ITA  was  very deliberate  and  was  intended  to  apply to  a  statutory fund  created 

under section 45 of the Insurance Act, specifically in relation to the life assurance business. The 

Statutory  Reserve  created  by  the  appellant  in  2004  for  the  benefit  of  shareholders  and  policy 

holders is different from the Life fund contemplated under section 19(5) of the ITA. Therefore, it is 

only  a  transfer  of  money  from  the  Life  Fund  for  the  benefit  of  shareholders  that  is  caught  

by section 19(5)(b) of the ITA. 

 

Therefore, the transfer of  Kshs. 111,338,000.00  which the Commissioner subjected to taxation 

under section 19(5)(b) of the ITA was from the Statutory Reserve and not the Life Fund and is 

therefore  not  chargeable  to  tax  under  the  section  19(5)(b)  of  the  ITA  which  only  applies  to  

a transfer from the life fund for the benefit of shareholders. 

 

The Commissioner erred in finding that the capitalized Kshs. 111,338,000.00 from the Statutory 

Reserve was not taxed and that the transfer thereof for the benefit of shareholders ought to be taxed.   

The language of section 19(5)(b) of the ITA is clear that it is only a transfer from the life fund for the 

benefit of shareholders that is subject to tax. It does not matter how the fund was established or 

whether the money entering the fund was already taxed, as the point of taxation is the transfer from 

the life fund for the benefit of shareholders. 

 

The Court is satisfied that the appellant had discharged the burden of proof under Section 56 of the 

Tax Procedures Act, 2015 and proved that the decision by the Commissioner and the Tax Appeals  

Tribunal  is  incorrect.  The Commissioner and the Tribunal failed to consider and appreciate the 

distinct nature of the Life Fund, erred in the application of section 19(5)(b) of the ITA to a transfer of 

funds from the appellant’s Statutory Reserve. The appeal was allowed. 
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9. Boleyn International Limited -Vs- Commissioner Investigations & Enforcement 
 

 
Coram: Moses Obonyo, Patricia Magiri Anampiu, Mahat somane 

 

Date Delivered: 17th December 2019 
 

Key words: Validity of assessment, documentation, natural justice, Burden of Proof 
 

Implications 
 

“The onus is 

upon the 

Appellant to 

show that the 

assessment 

made upon 

him is 

excessive or 

incorrect; 

and of course, 

he has 

completely 

failed to so.” 

 

 
The implication is good to the authority in that it reiterates that the tax payer has a duty 

in  law  to  comply  with  statutory requirements  with  regard  to  objections  lodged 

under Section 51 of the TPA 2015; and a further duty to make every effort to assist KRA  

ascertain  a  tax  payer’s  liability  by  cooperating  and  providing  records  as  and when 

required. 

 

Background 
 

 
The Appellant is family-owned business dealing in importation of Double Coin range of 

tyres and the sole agent in East and Southern Africa. This case is an offshoot of 

investigations done  on  Bastone  Investment  Limited  which  is  a sister  company of  

Boleyn  International (K)Limited. The Appellant was served with a notice of intention to 

audit for the years 2012 to 

2015 covering income tax, VAT, PAYE and withholding tax and required to avail 

documents in support of the above-mentioned tax heads. 

 
The  Appellant  informed  the  commissioner  investigation  and  enforcement  (I&E)  that  

the Company had been investigated for the period of 2007 to 2013 and complied with 

and paid the additional assessment. Further, the Appellant alleged that it had stopped 

trading mid 

2013. The Commissioner  I&E found that there were bank deposits in to the Appellant's 

account after the period it had allegedly stopped trading. The investigations also revealed 

that  the  Appellant  had  been  importing  on  behalf  of  Multiple  Haulers  from  Double  

Coin Holdings  Ltd  of  China  at  a  commission  1.5%.    The  Commissioner  I&E  also  

took  the purchases of Bostone in the years under review and reflected as sales in the 

books of Boleyn International (K) Ltd. 

The Appellant failed to comply in providing the documents sought by the Commissioner 

I & E. As a result, the Commissioner I&E wrote to a number of the Appellant's client 

requesting documents to enable it determine the Appellant's tax liability. On 8th  February 

2018, the commissioner raised an assessment of the Appellant's tax liability at Kshs. 

154,224,750. 

 

Issues for determination



 

 

 
a)   Whether the tax payer’s objection was valid; and 

 
b) Whether KRA’s assessment was proper in law 

 
Decisions of the court 
 
 

 

The  Honorable  Tribunal  was  confronted  with  the  question,  whether  the  Appellant 

lodged a valid objection? In their finding they had to evaluate whether the Appellant's 

attempt to raise an objection met the threshold established above under section 51 of 

the Tax Procedures Act, 2015. 

 

Vide  the  tribunals  finding,  the  Appellant  lodged  an  objection  On  8thMarch  2018 

however, the said objection did not reiterate the grounds of objection, the corrections 

required to be made and the reasons for the amendments, neither did the Appellant 

provide the relevant documents in support of its  alleged objection. Therefore, there was  

no  conceivable  way  the  Respondent  would  have  considered  the  Appellant's 

objection as the same did not place itself within the parameters of section 51 (3) of the 

Tax Procedures Act, 2015. 

 

On  this  issue  the  tribunal  held,  that  the  Appellant's  submissions  on  whether  the 

objection lodged  was proper in law, are  littered  with  entirely vague statements and 

miscomprehension  of  facts  which  we  can  only  imagine  are  styled  to  mitigate  or 

entirely avoid its tax liability. Thus the burden of proof was shifted to the taxpayer to 

provide  the  necessary  documentation  that  would  validate  their  payment  of  the 

claimed taxes. 

 

The  tribunal  noted  inn  conducting  this  assessment,  the  Respondent  requested 

documents  in  support  of  its  trading operations  for  the period  of  2012 to  2015.  The 

Appellant responded by claiming that it had been audited for the period in question by a 

team from the Respondent on 7th  January 2013 and that the Appellant has since stopped  

trading.  In  response,  the  Respondent  clarified  that  previous  audit  covered the 

period of 2010 to 2011 and a report  was given  to the Appellant on 7th  January 

2013. The Respondent once again requested for the documents from the Appellant to 

assess its tax liability. The Appellant failed to comply with request thus shifting the 

burden on themselves. 

 

The Tribunal was guided by the provisions of section 56 (1) of the  Tax Procedures Act, 

2015 which states; In any proceedings under this Part, the burden shall be on the 

taxpayer to prove that a tax decision is incorrect. Reliance was also placed on the dicta 

in Pierson v Belcher quoting Norman v Colder 26 T.C 293, “that the onus is upon the 

Appellant to show that the assessment made upon him is excessive or incorrect; 

and of course, he has completely failed to so”. 
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